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Editor’s Note

It is with great humility that I present Volume 34 of
the Harvard Kennedy School Journal of Hispanic
Policy. This year’s volume marks a year of transition for so many, with Harvard students, faculty,
and staff having made their way back to in-person
classes after a year of virtual studies and leaves of
absence. While we are grateful for a return to some
semblance of normalcy, we are also cognizant of the
sacrifices and great loss faced by our communities
over the last two years.
According to the Pew Research Center, about half of U.S. Latinos say
they or someone close to them faced health or financial hardship during the
pandemic, yet most remain optimistic about their futures. We know hope
in the midst of adversity is part of the fabric of our community; it is what
has allowed us to reach our present and is certainly what will shepherd us
into our future.
We dedicate this year’s annual publication to the resilience shown by
the U.S. Latinx community throughout the pandemic. In assembling this
year’s volume, our goal was to both acknowledge the pain and loss incurred
over the last few years while also demonstrating the strength that will push
generations forward. Learning and growing from the experience of the
living through the pandemic will require public servants to think critically
about what policies to reform, who to engage, and where we should refocus
our resources. Such a task will require remarkable ingenuity and a careful
consideration of those commonly left out of the conversation.
Through articles, commentary, and artwork showcased in Volume 34, this
year’s contributors bring to light longstanding and emerging policy issues
in the United States. From analyzing the proliferation of technologies used
at the U.S. border to exploring hunger issues in the U.S. Latino
population, the curation of knowledge and opinions in Volume 34 will
certainly advance the effort to rebuilding and strengthening our
communities.
Of course, this year’s volume would not be possible without the countless
hours of labor by our journal staff. Their passion for and commitment to
amplifying the voices of Latinx leaders is truly admirable.
Volume 34 | 2022
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I also want to express my gratitude to Professor Nancy Gibbs and Assistant
Director of Student Services Martha Foley, who offered words of encouragement and guidance during a unique and challenging year for student
journals. Their guidance has in part contributed to the journal making its
permanent transition to an all-digital format. This transition will offer a more
strategic pathway for reaching targeted audiences and ensure the success of
the journal in the digital era.
Many thanks to our executive advisory board for sharing invaluable
institutional knowledge and words of wisdom. We appreciate all that you
have contributed to promoting the success and sustainability of the Journal
of Hispanic Policy, and we look forward to working with you to advance the
journal to its next chapter.
Sincerely,
Thomas Franco
Editor-in-Chief, 2021-2022
Harvard Journal of Hispanic Policy
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Research

Pandemic-EBT in California:
Lessons and Opportunities to End Hunger
for Latino Families
Rocio Perez, Policy Fellow Latino
Policy and Politics Institute,
University of California,
Los Angeles

Abstract
Drawing on data from a statewide
survey and interviews with Pandemic-EBT (P-EBT) recipients and stakeholders conducted in partnership
with the California Association of
Food Banks, this research examines
the lessons learned and opportunities
from the P-EBT program from the
recipients’ perspectives. It specifically analyzes Latino P-EBT recipient respondents’ survey responses
to understand their experience with
food insecurity and P-EBT use. The
research confirms that the chilling
effects of public charge are still prevalent as P-EBT recipients hesitate to
use their cards or apply for CalFresh,
federally known as the Supplemental
Nutrition Assistance Program (SNAP),
and confirms that school meals play
a critical role in improving food seVolume 34 | 2022

curity. The research has important
implications for federal and state
policy to improve P-EBT and similar
programs and enact a range of policy
improvements to create a hungerfree future for Latino children and
families.
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Introduction
The ongoing COVID-19 pandemic
has revealed and exacerbated the inequities experienced by Latino and other
marginalized communities. During
the early months of the pandemic,
the U.S social safety net became overwhelmed with the immediate public
health need and economic crisis unfolding.1 In particular, food banks
were overwhelmed with a demand
for food, school closures left many
low-income children without access
to reliable meals, and high unemployment rates sent families into financial
instability. In response to COVID-19
related school and childcare closures,
California received approval from
the U.S Department of Agriculture
to operate a Pandemic Electronic
Benefits Transfer (P-EBT program).2
Under the guidance of USDA Food
and Nutrition Service, the California
Department of Social Services, and
the California Department of Education, used a data matching system
with existing case data to identify
eligible children. Eligible children
included those that received free
and reduced-price meals and who
were enrolled in other public benefits
including CalFresh, CalWORKs,
income-qualifying Medi-Cal, or were
4

homeless or in foster care. Children
not already enrolled in these public benefits programs but were still
eligible for free and reduced-price
meals were required to submit an
online application (available in English, Spanish, and Chinese). Once
eligible children were identified,
P-EBT cards were mailed to addresses
on file. P-EBT cards could be used
at any retailer accepting EBT and
did not prevent children from also
receiving “grab and go’’ meals from
schools that were distributed during
the pandemic.3 By September 2020,
California issued nearly $1.4 billion
in benefits to 3.7 million school-aged
children.4

A primary concern for Latino
families was the possibility of being
considered a public charge for
using P-EBT. Under the Trump administration, an immigrant applying for a green card can be deemed
a public charge if the Department
of Homeland Security concludes
that they will be dependent on
government services including
Medicaid, SNAP, and/or Section
8 housing.5 The Trump administration also considered factors
such as income, education, and
English proficiency – factors that
disproportionately hurt immigrants
from poorer countries. 6Alongside
general disinformation and a lack
of clarity regarding what is a public
charge and what immigrant groups
Harvard Kennedy School Journal of Hispanic Policy

are considered under a public
charge, there was also confusion
around whether P-EBT would be
considered under a public charge
test. Studies have already shown
the chilling effects of public charge
among immigrant and mixed-status
families. For instance, an analysis
of the American Community Survey (ACS) data for 2016 to 2019
found that SNAP and Medicaid
enrollment declined faster for
noncitizens when compared to
U.S citizens.7 These worrisome
effects are also felt by children
in immigrant and mixed-status
households. Across states, the
announcement of public charge
on average was associated with a
decrease of 260,000 in child Medicaid enrollment.8 In California
alone, one in four low-income
immigrant adults reported avoiding using public programs out of
fear that their enrollment and or
usage will negatively impact their
immigration status or the status of
their family members.9 Under the
current administration, the public
charge definition was modified
back to the 1999 field guidance
that does not include non-emergency federally funded Medicaid,
Supplemental Nutrition Program
(SNAP), Section 8 housing assistance, or public housing.10
Drawing on data from a statewide
survey and interviews with P-EBT
Volume 34 | 2022

recipients and stakeholders conducted
in partnership with the California
Association of Food Banks, this research examines the lessons learned
and opportunities from the Pandemic
EBT program from the recipients’
perspectives.11 It specifically analyzes
Latino P-EBT recipient respondents’
survey responses to understand their
food insecurity experience and P-EBT
usage. The research has important
implications for federal and state
policy to improve the P-EBT program
and enact a range of policy improvements to create a hunger-free future
for Latino children.

Latino Economic and Food
Insecurity
When discussing the impact of P-EBT
benefits for Latinos, it is important to
consider the socio-economic context
of Latino families receiving P-EBT
to fully understand the program’s
importance. Barriers to a pathway
to citizenship, legal status, or work
authorization exacerbated existing
structural inequalities such as health,
economic, and employment disparities for Latino families.12 Prior to
the pandemic,19.4% of Latinos live
below the U.S poverty line.13 Income
for Latino households was on average
$47,675 compared to a $65,041 income for white households.14 More
specifically, 30% of Latinos live in
households with annual incomes of
less than $25,000.15 Considering that
5

Latinos are overrepresented in lowwage service-sector jobs with almost no
option for remote work, Latinos had
higher rates of full-time job loss and
reduced work hours compared to any
other group during the early months
of the pandemic.16 Unstable financial
security paired with a sudden loss of
income due to COVID contributed
to Latino families falling behind on
bill payments, inability to pay rent,
and inability to afford food.17 Even
by January 2021, when the economy
had somewhat recovered from the
pandemic, Latinos still represented
8.6% of job losses within unemployment rates.18
Contingent with financial instability, food insecurity also worsened.
Pre-pandemic, one in five Latino
households had at least one person experiencing food insecurity compared
to one in ten white households.19 During the early months of the pandemic,
food insecurity in Latino households
rose from almost 16% in 2019 to more
than 19% in 2020.20 The situation
is much more dire when looking
at Latino households with children
where 35% of these households experienced food insecurity in 2020.21
Considering that Latino families are
more likely to be low-income and
live in poorer neighborhoods with
fewer options for nutritious foods and
supermarkets, it is imperative that food
benefits reach Latino families so that
they have the resources to purchase
6

nutritious foods.22
Financial stability and food
insecurity go hand in hand when
discussing families’ well-being, and
policymakers at the state and federal
levels must identify ways to assist
them. Discrimination based on race,
ethnicity, gender, status, and income
has affected Latinos in society’s social,
political, and economic aspects. It has
created conditions that do not allow
for upward mobility and keeps Latinos
living in poverty with access to few
resources. The following research
reflects on the opportunity P-EBT
represents for policymakers to assist
Latino low-income, immigrant, and
mixed-status families in accessing
food.

Research Method
Conducted in partnership with the
California Association of Food Banks
(CAFB) and the Congressional Huger
CENTER (CHC), this research draws
on data from a statewide survey and
interviews with P-EBT recipients and
stakeholders.23 Based on the gaps in
the literature, this study sought to
understand the impacts of P-EBT on
Latino families’ food insecurity and its
effect in conjunction with other food
programs such as school meals and
CalFresh. We used a mixed-methods
design of two phases. The first phase
consisted of a 30-question survey
available in English, Spanish, and
Chinese regarding experience with
Harvard Kennedy School Journal of Hispanic Policy

using P-EBT cards, socio-economic
factors of Latino P-EBT families, and
an option to opt in to an interview to
further share about their experience
using P-EBT. The second phase consisted of 30-45 minute interviews via
Zoom with P-EBT recipients in the
languages mentioned. Factors in determining selected participants included
whether children were enrolled in
free or reduced-price meals (FRPM)
under the National School Lunch
Program, Medi-cal, or CalFresh and
whether parents received Disaster Relief Assistance for Immigrants (DRAI)
among other factors. To incentivize
and help compensate potential survey
respondents, we promoted on social
media and through coalition listservs
that all participants would be entered
into a raffle where randomly selected
winners would win a $50 Visa gift
card. To enter the raffle, survey respondents had to provide their email
addresses as a form of contact. A total
of 100 randomly selected winners
were sent $50 gift cards.
In the interest of protecting respondents’ identity while seeking to
specifically understand the experience of people from immigrant and
mixed-status households, we did not
directly ask about immigration status
because we did not want it to be a
barrier or concern in responding to the
survey. Instead, we used three proxies
as a way to disaggregate the data:
• Language in which the survey was
Volume 34 | 2022

completed: We understand that
the language survey respondents
selected to complete the survey is
not a determining factor of immigration status. Survey respondents
could be fluent in other languages
aside from the language they chose
to complete their survey. However,
given the limitations of not directly
asking about immigration status,
we considered language as a factor
for potentially identifying P-EBT
recipient respondents who are part
of an immigrant or mixed-status
household.
• Disaster Relief Assistance for
Immigrants (DRAI) related responses: We used the question
and responses related to DRAI,
a one-time state-funded cash assistance disaster relief stimulus
payment for undocumented immigrants, to identify respondents
who are undocumented or part of
a mixed-status household. 24
• Voluntary disclosure of status: We
used survey responses and interviews where survey respondents
voluntarily disclosed their status.

Findings
Financial and Food Resources
for Latino P-EBT households
According to survey results, Latino
households had at least one parent
working odd hours or no parents
working. About 50 percent of Latinos
7

surveyed reported that their income
“went down by a lot” during the early
months of the pandemic. The financial
strain brought by the loss of income
and additional responsibilities such
as supporting online schooling forced
families to ration food and fall behind
on bill payments (including rent).25
As one recipient states: “[P-EBT]
changed my life because we made

8

less income, and although we lived
paycheck to paycheck, the pressure
[from the pandemic] was different. I
don’t know where I am going to get
the money…. I can’t pay bills this
month...” Many Latino respondents
reported relying on their COVID-19
stimulus check, using their savings,
and borrowing money from family
and friends to make ends meet.

Harvard Kennedy School Journal of Hispanic Policy

Latino respondents that received
federal or state DRAI assistance reported using about half of it to buy
food. In May 2020, California enacted
the Disaster Relief Assistance to Immigrants, providing one-time $500 debit
cards for immigrant families excluded
from the CARES Act. However, this
was limited to approximately 150,000
participants.26 Latino respondents who
fall into this category are most likely
immigrants living in mixed-status
households who were excluded from
federal government relief.27
Inadequate resources forced Latino
respondents to search for and access
government and charitable food resources. Before receiving or applying
for P-EBT, Latino respondents stated
that they picked up school meals from
their child’s school or groceries from
a food bank to supplement their food
budget. A P-EBT recipient shared,
“My husband is the main income
earner, and we have been using our
savings, but they are quickly depleting.
We have been going to food banks
-- my friends bring me food [milk
and vegetables], and I get boxes of
food from my son’s school.”
School meals remained a primary
food source before receiving P-EBT
benefits, while using P-EBT benefits, and after using P-EBT benefits.
Waivers issued under the Families
First Coronavirus Response Act allowed flexibility for school districts
to distribute school meals outside
Volume 34 | 2022

of typical settings (i.e., creating bus
routes for delivering school meals,
drive through, and grab and go) and to
students not enrolled in their district.28
This flexibility allowed parents and
guardians to pick up meals on behalf
of their children instead of requiring
their children to be present. During a
time of crisis, school meals and P-EBT
assisted families in acquiring food.
P-EBT represented a temporary
sense of security amidst great uncertainty that allowed families to stretch
their food budget, reduce their worries
about paying household expenses,
and afford meals throughout the day.
The combination of P-EBT and other
food assistance resources proved vital for families needing flexibility in
accessing groceries and alleviating
financial strains.

Cal-Fresh and Public Charge
Concerns
The fear of deportation and concerns over potential repercussions
of receiving food benefits on gaining
citizenship prevented many Latino
immigrant and mixed-status families
from applying to critical safety net
programs like CalFresh. Across both
English and Spanish-speaking Latino
respondents, more than half were
not already on CalFresh at the time
they received P-EBT benefits.29 In
other words, P-EBT was able to reach
families not enrolled in CalFresh and
extend this crucial benefit. However,
9

Latino respondents that responded
‘not on CalFresh’ cited public charge
concerns as their primary reason for
not using a government program.
When food insecurity was at an alltime high, concerns over being considered a public charge were pervasive
enough to prevent many Latinos that
were likely eligible for benefits from
accessing aid, thus jeopardizing their
health and well-being.30 For instance,
Latino survey respondents who were
part of an immigrant or mixed-status
household reported viewing applying
for and using CalFresh as a necessary
risk for their family’s well-being. A
Latina P-EBT recipient who is an immigrant mother shared, “I worry about
being considered a public charge…..
maybe I’ll regret it later, but for now,
I need any help I can get.” Another
respondent shared, “I was receiving
10

CalFresh, but since I was told that
it could be a public charge and that
it would affect future immigration
proceedings, my husband told me to
discontinue receiving CalFresh.” This
is consistent with previous research
documenting chilling effects across
public benefit programs.31
Specific to P-EBT, one recipient
shared, “I asked my neighbors and
other parents who also had received
P-EBT cards because while I was
afraid to use it, my children needed
food. I needed to get food for them.”
Since P-EBT cards were registered
under their children’s name, parents
called their children’s school with
questions and concerns because they
trusted and felt safe asking for P-EBT
related information from schools. A
few Latino parents shared that if the
card were issued under their name,
Harvard Kennedy School Journal of Hispanic Policy

they would have instead not used
it out of fear of being considered a
public charge and instead use other
food resources to get food. This reflects the paralyzing effect public
charge concerns can have on Latino
families accessing food. By directly
issuing P-EBT benefits to children,
it indirectly assisted Latino parents
who would have rather avoided government assistance. Nonetheless,
they expressed gratitude for being
able to support their family through
P-EBT benefits.
Due to the quick rollout of P-EBT,
lack of federal guidance, and limited funding and support for states to
implement P-EBT, information on
how P-EBT relates to public charge
did not reach Latino immigrant and
mixed-status families in time to answer their concerns. Schools and
immigrant community organizations
acted as trusted sources of information and support for Latino families
who received P-EBT and the broader
Latino community.

Conclusion
As noted throughout the findings,
the first implementation of P-EBT
provided critical temporary relief
but was limited in its impact due to
existing conditions and structures that
created economic and food insecurity. Latino respondents expressed
feeling less anxious, stressed, and
or worried about buying groceries
Volume 34 | 2022

and paying for bills after receiving
P-EBT.32 P-EBT managed to reach
families not enrolled in CalFresh and
extended a crucial food resource to
families who, due to their status, have
been excluded from government relief
and experienced one of the highest
rates of food insecurity.33 For instance,
Latino immigrant and mixed-status
households reported public charge
concerns and hesitancy to use P-EBT
benefits.
The program’s impact was somewhat limited, however, due to the
deeply disparate rates of economic and
food insecurity that the program could
not fully address given the benefit
levels set by federal rules. For example,
Latino P-EBT recipients shared that
they used their benefits during the
first two weeks upon receiving them
and resorted to food resources available to them before receiving P-EBT
benefits.34 This reflects the reality that
without long-term solutions, one-time
benefits like P-EBT are insufficient
to alleviate food insecurity among
families. It further underscores the
need for food programs to have benefit levels adequate to meet families’
needs.
Since the publication of the original report, there have been several
federal and state policy improvements
to Pandemic EBT and other child
nutrition programs, that should be
further bolstered to address the hunger
rates: two years into the COVID-19
11

pandemic and still more than one
in four (26.1%) of households with
children reported food insecurity, with
stark inequities for Black (37.1%) and
Latino (33.4%) compared to white
households with children (20.1%).35
First, the United States Department of Agriculture expanded P-EBT
eligibility for children under six in
households that received CalFresh at
any time since October 1, 2020, and
lived in a county where at least one
school or child care facility closed or
operated with reduced hours.36 This
was a critical expansion considering
that overall P-EBT survey respondents
with more than one to two children
reported having newborns or children
under the age of five who were ineligible for P-EBT benefits at the time.37
Second, as part of the American
Rescue Plan signed by President Joe
Biden, a 15% boost to P-EBT benefits
was implemented, bringing in approximately $200 million more for P-EBT
benefits to 3.7 million California children.38 In tandem with the eligibility
expansion for the next distribution
of P-EBT cards in California, the
daily reimbursement rate increased
to $5.86 per child, effectively giving
P-EBT recipients more benefits to use
for food, extending their benefits for
a longer time, and reducing worries
about financial instability. As the survey responses showed, Latino P-EBT
recipients paired their benefits with
other food resources creating more
12

sustainable food sources.

Third, Governor Newsom made
history by signing a package of
legislation in California’s 2021-22
budget that establishes a universal
meal program in California by
requiring schools to serve K-12
students’ meals regardless of their
eligibility for free or reduced-priced
meals.39 This will be implemented
beginning in the 2022-23 school
year, ensuring that there is not a
school meals cliff for California
children once federal waivers that
were temporarily allowed free
school meals, all expire. 40Additionally, Senator Skinner (D-CA) has
introduced SB 364 School Meals
for All pending referral to the next
policy committee, which would
simplify the paperwork requirements for enrolling their children
in free and reduced-price meals
and would establish an Electronic
Benefit Transfer (EBT) program to
ensure that children have access
to food when schools are closed
during breaks and prolonged disasters.41 Confirmed by our findings, P-EBT complimented food
resources like school meals by
filling the gaps when families need
flexibility in accessing food.
Finally, H.R. 3519 S.1831 The
Stop Child Hunger Act of 2021 was
recently introduced in Congress by
Rep. Mike Levin (D-CA) and Senator
Murray (D-WA), which would make –
Harvard Kennedy School Journal of Hispanic Policy

a program that provides families with
children eligible for FRPM an EBT
card with $30 or $60 in monthly food
benefits – a permanent nationwide
program.42 This resource has proven
to reduce childhood hunger in the
summer months when schools are
closed as it replaces the school meals
that children would have received in
school.43 It would also provide grants
for states to support their development
and implementation of Summer EBT.
Confirmed by our findings, P-EBT
has demonstrated the necessity of
having out-of-school time EBT, such
as Summer EBT, as an additional
food resource during periods when
school campuses are closed. This is
particularly important considering
research has shown that childhood
hunger increases over the summer.44
Latino P-EBT recipients overwhelmingly spoke about the need for
permanent, year-round solutions for
child hunger that are available to all
California communities regardless
of immigration status. The survey
and interview responses inform the
following federal and state policy
recommendations to both improve
the P-EBT program and enact a range
of policy improvements to create a
hunger-free future for California’s
children.

Improve the P-EBT
Experience for Families
1. In partnership with community
Volume 34 | 2022

organizations, invest in clear messaging about P-EBT eligibility
and public charge for immigrant
communities: The complexities
of public charge have created fear
and confusion among immigrant
and mixed-status families, even
extending into the pandemic.
P-EBT recipients cited schools
and immigrant community organizations as trusted messengers
of a government food program.
The California Department of
Social Services and California
Department of Education should
continue to clarify any confusion
regarding who is considered a public charge and what programs are
considered under a public charge
determination.

Leverage Other Anti-Hunger
Programs
2. Create strong avenues to connect
P-EBT recipients to existing food
programs such as CalFresh: The
need for connecting eligible
low-income families to food programs has never been more critical.
Low-income Latino families eligible for public health benefits are
either preemptively disenrolling
from CalFresh or hesitant to use
any government food assistance.
Seamless and easy avenues created
by the California Department of
Social Services and California
Department of Education can con13

nect P-EBT recipients to CalFresh
and other existing food programs.
It is important to create a safe and
welcoming atmosphere for families
to understand, enroll in, and use
food programs.
3. Implement out-of-school-time
EBT: P-EBT has demonstrated
the necessity of having an additional food resource when school
campuses are closed. The Stop
Child Hunger Act 2021 would
implement Summer EBT as a
permanent, nationwide meal
replacement EBT option when
school meals are not available, including regularly scheduled breaks
as well as unforeseen natural or
human-made disasters, so food aid
is available when children need
it most. Out-of-school-time EBT
like Summer EBT would assist the
social safety net system to respond
and lower food insecurity among
families.
Policymakers at all levels of government have a responsibility to
work together towards ending hunger
and poverty for historically marginalized communities. The ongoing
COVID-19 pandemic has revealed
that the status quo was harmful to
Latinos and other communities of
color as many were living in food
insecurity, lacking health care access,
and living in poverty.
14

Policymakers and advocates should
apply the lessons learned from the
pandemic to form equitable policy
solutions for all.
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The Hispanic/Latino Case Against
Kaldor-Hicks Cost-Benefit Analysis in
Risk Regulation
Jorge Roman-Romero, JD and
LLM in Natural Resources Law

Cost-Benefit Analysis in Risk
Regulation
Kaldor Hicks based cost-benefit analysis (CBA) is a methodology employed
in regulatory policy to assess whether
a regulatory decision is efficient––i.e.,
increases aggregate social welfare.
CBA attempts to measure the impact of a regulatory decision on the
status quo to estimate whether there
would be a Kaldor-Hicks improvement––where the decision produces
more benefits than costs, assuming a
hypothetical lump sum compensation
from those who benefitted to those
who are worse off due to the decision.
Supporters of this methodological
framework contend that the use of
CBA promotes a better state of affairs
for the majority. There is intuitive
appeal to this claim. However, the
question of who benefits and who
18

is burdened by regulatory decisions
matters greatly in risk reduction policy,
potentially becoming an issue of life
and death.
In the context of air quality standards, Hispanic/Latino populations––
similar to low-income groups––have
been consistently exposed to higher
average levels of air pollution than
white populations.1 CBA, however,
ignores these findings because the
methodology is unable to capture
information related to risk distribution and equity values. As a result,
the output of the economic analysis
myopically ignores the value of accruing significant regulatory benefits
to Hispanic/Latino populations with
a lower baseline of air quality.
Occupational risk data also unveils pronounced health inequities.
Information from the Bureau of Labor
Harvard Kennedy School Journal of Hispanic Policy

Statistics reveals that Hispanic/Latino
workers experience the highest risk of
occupational injuries, illnesses, and
fatalities.2 Further, new research
suggests that the racial and ethnic
disparity of Covid-19 infection is
largely explained through the disproportionate distribution of high
occupational risks experienced by
foreign and US born Hispanics.3 CBA
would be unable to account for this
important information to better protect an increasingly diverse workforce.
Choosing to use CBA to evaluate or justify decisions in multiple
areas of risk regulation implies that
uncompensated Kaldor-Hicks Hispanic/Latino “losers” are the price
to pay for an inequitable pursuit of
efficiency. Voicing our case to policymakers against such an implication
and urging for a granular assessment
and management of risk will be crucial to alleviate the disproportionate
health burdens of the Hispanic/Latino
population.

The Policy and Legal
Deficiencies of CBA in Risk
Regulation
Justifying the use of CBA is difficult
from a policy and legal perspective.
The regulatory tool assumes equal
footing among stakeholders and that
risk regulations are distributionally
neutral. Studies refuting the latter
assumption are well-established in
the context of environmental, health,
Volume 34 | 2022

and safety risk regulations. Regarding
the former, assuming equal footing
disregards the consensus among welfare economists that monetary value
is subject to a diminishing marginal
utility––dictating that an additional
dollar to a person facing water insecurity provides more welfare value than
an additional dollar to a billionaire.4
Ignoring this economic principle runs
afoul of CBA’s own policy maxim
of welfare maximization, in disproportionate detriment to vulnerable
groups such as the Hispanic/Latino
population.
From a legal perspective, employing CBA defies the administrative
principles of reasoned decision-making and environmental justice. The
principle of reasoned decision-making
under the Administrative Procedure
Act constraints agency discretionary
behavior to decisions based on consideration of all the relevant factors,
as shown by the administrative record.
A relevant factor for administrative
agencies is the disproportionately high
and adverse human health or environmental effects of their actions on
marginalized communities pursuant
to Executive Order 12898.5
The use of a welfarist methodology
that arbitrarily ignores the polestar
welfarist principle of diminishing
marginal utility becomes legally suspect. The arbitrariness becomes more
obvious when its effects are framed
in the context of risk regulation and
19

environmental justice. For instance,
agencies should consider that air
quality protection is more valuable
to disadvantaged individuals with a
lower baseline of air quality. Thus,
when deciding whether to establish
a 2,500 health setback between fossil
fuel productive operations and communities in close proximity, a holistic
economic analysis should account
for the informational granularities
related to disproportionate exposure
to pollution and local demographics.6
Unfortunately, CBA is incapable of
processing those granularities to ensure the fair treatment and meaningful
involvement of all people regardless
of race, color, national origin, or
income with respect to environmental
protection.
Together, the principles of reasoned decision making and environmental justice caution against the use
of CBA because policy makers are
ignoring valuable data that would
better inform them when making
complex decisions in risk regulation.7

Policy Alternatives to CBA in
Risk Regulation
CBA was once conceived as the yardstick of rationality for regulators.8
Now, enthusiasm has dwindled, but
it is still supported by some as the best
available tool to evaluate and guide
environmental, health, and safety
policy. Extensive policy research on
the subject, however, suggests there
20

are various qualitative and quantitative
alternatives to CBA that promote
regulatory stability, welfare, and equity
in a more holistic manner.9
A quantitative alternative to CBA
that accounts for distributional considerations is known as the social welfare
function (SWF). SWF applies distributional weights to derive value as a
cost or benefit of regulation, favoring
the worse off through a reflection of
the principle of diminishing marginal
utility. Drawing on scholarly literature
in welfare economics, Professor of Law
and Economics Matthew D. Adler
has published substantial work on
the mechanics of SWF and how the
framework is a better welfarist alternative to CBA.10 At the government
level, the United Kingdom mandates
the use of this appraisal method to
evaluate regulatory health policy.11
Supporters of qualitative alternatives to CBA generally endorse
a ‘totality-of-the-circumstances’ or
‘dashboard’ approach where cost
is considered through feasibility or
cost-effectiveness analyses and complemented with a detailed narrative
on how regulatory alternatives affect
income groups differently.12 This
approach merges methodological tools
that have been widely used in the U.S.
to account for quantifiable costs with
a qualitative report on risk distribution, equity, and other findings that
is given due weight during decisionmaking. This “dashboard approach,”
Harvard Kennedy School Journal of Hispanic Policy

as Professor of Law Daniel Farber
calls it, “would provide information
such as estimates of the severity of
the risk being regulated; projections
of compliance costs; quantifiable
benefits of the regulation; impact of
the regulation on social inequality;
unquantifiable benefits; impacts on
jobs,” among others.”13 Supporters
of this alternative are skeptical about
a methodological commitment to
quantification and monetization due
to data gaps relative to environmental
and health benefits.14

Hispanic/Latino Voices
to Promote Equitable
Alternatives to CBA
On January, 2021, signaling that aggregate-only economic analyses yields
inequitable outcomes, the Biden
administration directed the Office
of Management and Budget (OMB)
to identify and “propose procedures
that take into account the distributional consequences of regulations,
including as part of any quantitative
or qualitative analysis of the costs and
benefits of regulations, to ensure that
regulatory initiatives appropriately
benefit and do not inappropriately
burden disadvantaged, vulnerable,
or marginalized communities.”15 As a
result, OMB sought public input until
July 6, 2021 on the development of
public policy strategies that advance
equity and the use of data to inform
equitable public policy strategies.16
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OMB is expected to provide new
measures sensitive to distribution
through the agency’s Equity Action
Plan this year.
From a Hispanic/Latino perspective, it is imperative to understand the
role a methodological tool that shapes
risk reduction policy has in neglecting, at a minimum, or exacerbating,
at a maximum, systemic bias in a
landscape already afflicted with structural disparities. Adding our collective
voices into this narrative to demand
the government not to depreciate the
value of Hispanic/Latino lives can be
instrumental to the development of
an equitable alternative to CBA in
risk regulation.
The voices of the Hispanic/Latino
community involved in regulatory
policy could help the federal government in the successful adoption
and implementation of a post-KaldorHicks CBA approach to regulation.
Federal agencies engaging in this
type of policy evaluation, like OMB,
should consider this when building
its portfolio of career staffers.
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It’s Not Just About The Border:
Mental Health Interventions In U.S. Immigrant
Detention Facilities
Julia Hernandez Nierenberg,
Policy Fellow, UCLA Latino Policy
and Politics Institute

After multiple trips to immigrant detention facilities along the U.S.-Mexico
border, a delegation of United States
congresspeople recognized the need
for mental health intervention in immigrant detention facilities.1,2 Immigrant
detention facilities exist as a part of
the U.S.’s overall immigration system,
holding thousands of migrants each day
and employing thousands of personnel.
The U.S. Immigration and Customs
Enforcement (ICE) currently lists 132
facilities in its national network and
in fiscal year (FY) 2019, ICE reported
an average daily population of 50,165
immigrants held in detention. 3,4 In FY
2020, the daily census was reduced
to an average of 33,724 detainees.5,1
1

24

This reported 33% decrease in population size
between FY 2019 and FY 2020 is thought to be a
function of U.S. border closures and travel bans
of the COVID-19 pandemic.

Members of the congressional delegation realized that the long-term, detrimental mental health consequences
for migrants held in detention facilities
and Customs and Border Patrol (CBP)
personnel working in these facilities
warranted legislative action.
Accordingly, on April 13, 2021,
the Immigrants’ Mental Health Act
of 2021 (S.1100, H.R.2480) was introduced in the Senate by Senator Jeff
Merkley from Oregon and the House
of Representatives by Representative
Grace F. Napolitano from California’s
32nd district.6,7 Since the legislation’s
reintroduction to Congress last year,
it has seen little to no movement..8
Almost a year has passed since its
initial proposal, and this proposed
legislative action requires immediate
attention.
Harvard Kennedy School Journal of Hispanic Policy

Over the last two decades, the
United States has taken a range of
actions targeting immigrants, including extensive deportation tactics and
family separation policies. Between
2008 and 2016, over 2.7 million immigrants were deported.9 In 2018,
the federal government adopted a
punitive immigration policy of ‘zero
tolerance’ whereby unauthorized
immigrant parents traveling with their
children were separated, detained
in immigration facilities across the
country, and criminally prosecuted
by U.S. attorneys.10 While parents
were held in federal jails or deported,
children were detained in child detention facilities or released to sponsors
without contact with their loved ones
or knowledge that they were alive.
During the short-lived ‘zero tolerance’ policy era, the United States
separated over 3,900 children from
their families and detained and deported thousands of parents, causing
severe and long-lasting psychological
trauma on an already vulnerable and
traumatized population.11,12 In November 2019, after a federal district
court in California found that the ‘zero
tolerance’ policy intentionally caused
psychological trauma and distress,
the judge ordered the government to
provide mental health screenings and
treatment for mental health conditions
exacerbated by the policy.13
After the United States federal
government was ordered to provide
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mental health services to immigrants
affected by the ‘zero tolerance’ policy
and subsequent family separation, they
contracted a California-based non
-profit organization, Seneca Family
of Agencies, to fulfill this directive.
Since March 2020, the organization’s Todo Por Mi Familia program
has located 1,300 released, eligible
immigrant families and coordinated
their mental health referrals including
payment and interpretation services.
By partnering with local clinics and
legal organizations across the country,
Todo Por Mi Familia built a national
network of 540 trauma-informed,
culturally responsive service providers
and created a program remotely, during a pandemic. Similarly to the vision
of the Immigrants’ Mental Health Act
of 2021, the organization provides
client-centered, trauma-informed,
culturally-informed care to reunified immigrant families. In contrast
to Todo Por Mi Familia’s service of
migrants released from detention and
reunified with their families, the proposed legislation intervenes directly
within detention centers to serve
both immigrants and officers. While
this program differs slightly from the
programming and goals proposed in
the Immigrants’ Mental Health Act,
Todo Por Mi Familia introduces a
foundation that the bill’s sponsors
can utilize to their advantage. Todo
Por Mi Familia’s infrastructure serves
as a guide to support the Immigrants’
25

Mental Health Act’s future implementation by modeling a successful
trauma-informed care approach and
national network of mental and behavioral health experts.14
During his campaign, President
Joe Biden released his plan for the
U.S. immigration system if elected
president. In summary, he promised to
“take urgent action to undo Trump’s
damage and reclaim America’s values,
modernize America’s immigration
system, welcome immigrants in our
communities, reassert America’s
commitment to asylum-seekers and
refugees, tackle the root causes of
irregular migration, and implement
effective border screening.”15 His campaign website details dozens of more
promises to deconstruct and revitalize
immigration policies and practices and
a handful of these promises have been
addressed through executive orders
and bills proposed to Congress.16 Yet,
to “implement effective border screening,” the federal government should
consider the directives proposed in
the Immigrants’ Mental Health Act.17
As the country sees the mental
health effects of trauma on recent
immigrant populations who were
separated from their families and
held in detention facilities, revisiting the Immigrants’ Mental Health
Act is crucial when discussing and
implementing various immigration
system reforms. Even though providing mental health screenings for
26

newly arrived immigrants is common
protocol, there are several innovations
in the proposed legislation. This legislation fills the detention system’s gap
for effective and supportive mental
health screenings and services for its
immigrant detainees.
Initially, President Biden requested
that Congress play an active role in
addressing the country’s immigration
system when he sent his U.S. Citizenship Act of 2021 to Congress on the
first day of his presidency.18 However,
the U.S. Citizenship Act has no explicit provision for immigrant mental
health intervention. The Immigrants’
Mental Health Act is an attempt to
correct this gap and help fulfill President Biden’s campaign promises.19,20
The bill is split into three main sections with clear, concise missions:
(1) train CBP personnel on mental
health issues and interventions, (2)
staff border facilities and detention
centers with mental and behavioral
health specialists, and (3) prohibit
the sharing of an immigrant’s mental
health information during asylum
determinations, immigration hearings,
or deportation proceedings.21,22 This
innovative piece of legislation would
be a step towards remedying historical
inefficiencies, modernizing our immigration system, and implementing
effective border screenings.
This bill aims to expand and improve access to trauma-informed,
culturally competent mental health
Harvard Kennedy School Journal of Hispanic Policy

screenings and interventions for newly
arrived immigrants in a couple of
ways. First, border agents will receive
proper education and training to work
with immigrants, enabling them to
“identify the risk factors and warning
signs in immigrants and refugees
of mental health issues relating to
trauma” and deliver trauma-informed
crisis interventions. Second, there
will be “at least one qualified mental
or behavioral health expert to each
U.S. Customs and Border Protection facility.” These experts will be
recruited and hired based on their
bilingual language capacity, ability
to execute culturally appropriate and
trauma-informed interventions, and
expertise in child and family mental
health. If the bill progresses, the federal government ought to request the
expertise of experienced clinicians,
like those at Todo Por Mi Familia, as
they begin to evaluate candidates to
fill these positions. Notably, this bill
also affirms the safety and privacy of
immigrant individuals, families, and
children as they express their traumatic experiences to mental health
providers.23,24
Furthermore, this bill will address
the severe, toxic stress and trauma that
CBP personnel face at the border.
Historically, CBP struggles to recruit,
hire, and retain agents and officers
due to the difficulty and danger of the
job, poor federal benefits, and work
environment.25 There was a marked
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decrease in agents between FY 2018
and FY 2019.26 In FY 2018, U.S. Border Patrol had 23,645 agents, but in
FY 2019, the agency employed 19,648
agents. In FY 2019, there were 16,731
U.S. Border Patrol agents deployed
at the U.S.-Mexico border, with an
additional 2,073 agents stationed
at the U.S.-Canada border. 27 Even
though former President Donald
Trump signed an executive order for
the hiring of thousands more CBP
agents, the job remains unpopular.
Some argue that the low recruitment
levels are due to the harsh policies
adopted between 2017-2020.28 As the
U.S. Border Patrol struggles to recruit
and retain agents, current CBP agents
may be overextended and experience
additional stress and be overwhelmed.
Without proper training in mental
health interventions, screenings, and
personal wellness tools, agents run the
risk of harming both themselves and
the immigrants in their custody at ICE
facilities. In an effort to humanize
and provide better conditions for
immigrants in custody, this bill also
humanizes the individuals tasked with
securing and protecting the border.
Treating the mental health concerns of both newly arriving immigrants and federal government agents
while maintaining confidentiality
and security should capture the attention of the American public and
all government officials. Instead of
separating the health and wellbeing
27

of immigrants and border officers,
the Immigrants’ Mental Health Act
of 2021 understands that this is a
collective trauma experienced by
both groups within and outside of
immigrant detention facilities.
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Commentary

Competition in Cyberspace:
Water Infrastructure of Rural America

Jose Macias, CHCI Public Policy
Fellow

In an era of strategic competition, the
United States finds itself ever more on
the defensive in cyberspace, desperately
playing catch up to strengthen its
digital infrastructure. The COVID-19
pandemic saw an extraordinary rise
in cyber incidents as offices turned
virtual and Americans shifted to online
services to work remotely. Further,
while media outlets fixate on cyber
threats to the energy sector, our critical
water infrastructure is ripe for disruption and degradation by cyber actors.
Specifically, water infrastructure in
rural America is at significant risk
because most water systems service
populations under 3,300, placing
them in the unregulated territory by
the EPA with little funding for local
governments to purchase state-of-the-art
cybersecurity systems. Our blind spot
leaves our rural water supply suscep30

tible to ransomware or degradation
by contamination or a disruption of
service to agriculture sectors and disadvantaged Hispanic communities that
supply the labor. This brief offers three
policy recommendations: 1) expand the
USDA’s technical assistance program
for rural America’s water infrastructure
to include cybersecurity assistance 2)
Establish a Water and Wastewater Infrastructure Cybersecurity Program at
the Environmental Protection Agency
to enhance cybersecurity in the water
sector 3) Mandate the self-monitoring
of small rural community water network
systems.

Introduction:
During the COVID-19 pandemic,
the United States experienced two
catastrophic infrastructure scenarios:
A loss of the electrical grid in Texas
Harvard Kennedy School Journal of Hispanic Policy

and a disruption to our oil pipeline.
The loss of electricity by the Texas grid
proved fatal, with 700 people passing
because they lacked the energy to heat
their homes.1 The loss of electricity
was due to an unexpected winter storm
because of climate change. However,
the reality is that this could happen
because of a disagreement with a
geopolitical rival. In 2016 Russia
retaliated against Ukraine in cyberspace and effectively took down their
electrical grid signaling their resolve in
the ongoing civil war.2 The downing
of Ukraine’s electrical grid serves as
an example of our rivals’ cyber power
and the danger they pose to the critical
infrastructure of the United States.
Turning to the Colonial pipeline
incident, this was not an action by
a nation-state but rather a criminal
organization using ransomware that
successfully received a payday of $5
million.3 The immediate effect of
the ransomware hack was the complete shutdown of the pipeline that
delivers 2.5 million barrels of petrol
products across the east coast of the
United States, which caused fuel
shortages.4 The attack on our energy
operators is alarming. However, there
is a different sector, less regulated and
underfunded, but if disrupted, could
contaminate an essential resource to
our economic prosperity and health
more than oil and electricity. This
is our critical water infrastructure
in rural America, and not only will
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infrastructure be at risk of disruption,
but the population relying on services
might face disproportional public
health and economic burdens.

A Paradigm Shift: From
Land, Sea, Air, and Space to
Cyberspace
In the aftermath of the September 11,
2001, terrorist attacks in the United
States, the Department of Homeland
Security (DHS) was created to secure
the nation’s critical infrastructure from
catastrophic attacks.5 The DHS feared
a terrorist attack on our water infrastructure, either through biological
and chemical agents or physical destruction.6 Under these scenarios, the
federal government feared that attacks
could lead to flooding, contamination,
and disruption of economic activities.
However, in the decade following
9/11, a growing fear of a “Cyber Pearl
Harbor” against our nation’s critical
infrastructure prompted the federal
government to consider the risk to
critical infrastructure by cyber-attacks.7 Real-world examples include
the attempted destruction of networks
that managed oil production at Saudi
Arabia’s Aramco and the WannaCry
ransomware attacks.8 The attack on
Saudi Arabia’s oil conglomerate was a
show of force by Iran to signal its cyber
power and provides an additional
tool for statecraft by any nation that
seeks another pressure point versus a
rival. On the other hand, ransomware
31

is mainly used by non-state actors
seeking lucrative earnings. The difference was the WannaCry ransomware
attack pioneered by North Korea to
steal millions and circumvent international financial sanctions. Enough
was enough, and on November 13,
2018, Congress passed the CISA Act
to create the Cybersecurity & Infrastructure Security Agency (CISA).
The creation of CISA by the U.S.
formally recognized that threats to
our nation’s infrastructure evolved
from physical to virtual.

Water as Systemically Important
Critical Infrastructure
Moving to secure our digital infrastructure, CISA designated Water and
Wastewater as one of sixteen Critical
Infrastructure sectors because both
physical and virtual assets, systems,
and networks by water and wastewater
treatment systems are vital for life
and economic activity.9 There are
two types of water systems at risk of
cyberattacks. The first type is community water systems (CWS), and these
systems range from schools to hospitals or mobile home communities.
More broadly, they are public water
systems that supply water to the same
population year-round.10 The second
type of water system at risk is publicly
owned treatment works (POTW)
which operate as treatment centers
that process sewage and wastewater
before it is discharged to water bodies,
32

land, or reused.11 Due to a lack of
data availability on POTWs, they are
excluded from this analysis.12 Here on
after, both CWS and POTW will be
referred to collectively as community
water systems.

Legislation and oversight
The protocols governing cybersecurity for our water infrastructure were
updated in 2018 by America’s Water
Infrastructure Act (AWIA). 13 The
AWIA empowers the Environmental
Protection Agency to oversee over
140,000 community water systems.
Regarding security, the AWIA directs
community water systems serving
more than a population of over 3,300
to develop and update risk assessment
and emergency response plans. In addition, operators of community water
systems must certify risk assessments
through the EPA. So, what is water
cybersecurity? It starts with Supervisory Control and Data Acquisition
(SCADA) systems.

Operations, tradeoffs, and
vulnerabilities
The control and oversight of day-to-day
operations for critical infrastructure,
from energy to water, use a standard
system known as Supervisory Control
and Data Acquisition (SCADA). A
SCADA system provides a visual into
the different operations of community
water systems and their distribution
network. The SCADA system offers
Harvard Kennedy School Journal of Hispanic Policy

a graphical overview of reservoirs,
filter plants, valve stations, chemical levels, and the pipe distribution
network.14 In addition, it provides
notification to management whenever
there are failures, malfunctions, or
unbalanced levels of treatment chemicals. At scale, SCADA systems work
efficiently to manage onsite within
a control room or remote. However,
SCADA systems are scaled down on
their features to be more affordable
for rural community water systems.
Maintenance is a critical tradeoff
of SCADA systems, both for urban
and rural community water systems.
Inherently, SCADA systems are expensive to maintain, and on average,
hardware needs a change every five
years for compatibility with software
updates.15 Changing equipment is not
feasible for rural community water
systems, so operators are left using
legacy systems that are no longer
supported with updates to patch bugs
or plug unknown backdoors developers leave by mistake. Operating on
legacy systems is a problem that the
federal government oversees, but only
if a community water system serves a
population of 3,300 or more, which
leaves smaller systems vulnerable
and on their own with little financial
support or incentive to upgrade their
systems.

Funding for SCADA
A clear divide between urban and rural
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regions on funding for community
water systems impacts the technology
available to safeguard, monitor, and
meet EPA requirements. For example,
this year, a community water system
in the California Bay Area was a target
and penetrated, providing access to
the hacker.16 Fortunately, this facility
had the funding and staff to actively
monitor its network system, isolate,
and remove intruders. This is because California spends roughly $37
billion on community water systems
funded through fees and local taxes.17
However, this is not the case in rural
America, where community water
systems consolidate and attempt to
spread debt among a larger group of
customers to fund operations.18 There
is a difference in funding availability
to fund operations between urban
and rural community water systems,
leading to legacy network systems
and understaffed operations. The
lack of funding and no federal certifications for water utilities serving
less than 3,300 populations is a blind
spot for CISA to monitor this critical
infrastructure.
More importantly, criminals and
cyber-state actors are aware of this
blind spot because it is already being
exploited. For example, ten years
ago, Reuters reported the first rural
community water system hack through
an outdated SCADA system that shut
down a critical pump, stopping water
flow.19 Luckily, the hacker lost access
33

the next day, and the facility reactivated the pump. In a scenario where
access was encrypted and the system
offline, thousands of customers would
not receive water to cook, shower, or
drink. On a larger scale, any business
that relies on water delivery, be it a
flower shop, farm, or industrial manufacturing, would see its economic
activities disrupted. This incident
occurred ten years ago, before the
colonial pipeline hack and the rise of
ransomware. Now the environment is
primed for disruption, yet the federal

government still has not addressed the
insecurity of rural community water
systems. This is a critical weakness
for heavily water-intensive industries
and disproportionally places an additional economic burden on its labor
force. Let us consider vulnerable
farming communities in Texas as a
case example.

Source: United States Department
of Agriculture, National Agricultural
Statistics Service 201720

ing from utilities that use legacy systems.21 As such, crops are vulnerable
to disruption or contamination, as are
the Hispanic farming communities
that contribute the manual labor.
The United States Department of
Agriculture, National Agricultural
Statistics Service conducts a census
every five years and identifies Hispanic
farming communities. The last cen-

Our agriculture industry is heavily susceptible to disruption or degradation
should a water utility be compromised.
This is because farms in Texas are
concentrated in rural communities
and are heavily reliant on water flow34

Defend Hispanic Farming
Communities

Figure 1: Hispanic-operated Farms as Percent
of Total Farms
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sus in 2017 identified four southern
Texas counties, where 80 percent or
more of farms were Hispanic operated. In Figure 1, we can observe a
heavy concentration in Zapata (94
percent), Brooks (88 percent), Duval
(81 percent), and Webb (80 percent)
counties.22 However, these communities also find themselves burdened
by socioeconomic conditions.
Figure 2: CWS In Texas Hispanic Farming
Communities23

Figure 2 highlights the population, median household income,
and community water systems in
Hispanic communities making up
the top farming counties in Texas.
In all, 14 community water systems
serve an average of 847 people across
the four counties. Without further
insight into the cybersecurity status
of these community water systems,
these communities are at risk of disruption to their way of life. A service
disruption or degradation would harm
and set back a community that already suffers from lower income.
On average, Hispanic households
across the six counties make a median
of $35,974, which is $13,286 lower
than the Texas Household Income
for Hispanic households at $49,260.24
By not addressing the cybersecurity
of rural community water systems, we
leave already disadvantaged Hispanic
communities more vulnerable once
cyber actors find a path into SCADA
systems and disrupt or degrade their
water supply.

Policy Action and
Recommendations
Data Source: For Community Water
Systems, see EPA and SDWA 2021 at
https://echo.epa.gov/tools/data-downloads/sdwa-download-summary. Tableau’s connection to the U.S. Census
layered the Population and Income
data.
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The rising threat of cyber incidents
highlights the need to improve our
digital defense in rural America.
Three recommendations exist that
policymakers can introduce to help
improve the cybersecurity of rural
community water systems. The Cyberspace Solarium Commission authors
35

two of the three proposals; The first
recommendation is to include cybersecurity within an existing technical
assistance program called the circuit
rider program in the U.S. Department
of Agriculture (USDA) to provide
technical assistance to rural water and
wastewater infrastructure providers.
Whenever a CWS contacts the circuit
rider program for help, the USDA
dispatches a technical assistance team
to the site for support. This proposal
focuses on the USDA because the
USDA is the agency with jurisdiction
specific to rural water systems serving
a population smaller than 3,300.25
Further, this recommendation is
modeled after a current technical
assistant program within USDA and
has a proven track record of understanding the needs of rural America.
The second proposal calls for creating
a Water and Wastewater Infrastructure Cybersecurity Program at the
Environmental Protection Agency to
enhance cybersecurity in the water
sector. This program would perform
risk assessments and provide advisory support regarding developing
and implementing policies, plans,
and procedures for cybersecurity
readiness and resilience targeted at
water systems serving populations less
than 100,000. Implementing these
proposals could improve the digital
defense of our water infrastructure
in rural America and keep Hispanic
communities safe from disruption
36

and degradation. The final recommendation relies on two parts, 1)
mandate the self-regulation of CWS
through network monitoring software,
and 2) the federal government shall
collaborate with industry partners to
provide free monitory software for
CWS that serve a population size
smaller than 3,300.
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Artwork

Serie Vlu the Blue Angel
Luis Pegut
Luis Pegut, is a
full-time documentary photographer, activist, and cultural
manager in the
creative industry, publishing,
and visual arts. He holds more than
25 years of developing artistic, journalistic, documentary, and scenic
photography at a professional level.
Pegut’s name is in the international
registry of photographers at the New
York Public Library. In 2018, the Mexican Air Force recognized Pegut for
his outstanding career, commitment,
and dedication to art. He has also
been recognized by The Rockefeller
Foundation’s 100 Resilient Cities for
his artistic contribution to the development, design, and publication of
Resilience Strategy-Ciudad Juárez.
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Silvia M.
Chavez-Baray
Silvia M.
Chavez-Baray,
holds a Ph.D.
in clinical psychology and
a Master’s in
Child Psychology and Interventions. She received
a Post Doc Fellowship and serves
as Adjunct Faculty and Associate
Researcher at the Department of
Social Work, College of Health Sciences and Chicano Studies at The
University of Texas at El Paso. In
2010, Chavez-Baray founded the
psychoeducational group “Breaking
the cycle of violence” for victims and
survivors of violence against women
in El Paso, TX. From 2012 to 2015,
she worked as Ventanilla de Salud Coordinator for the Mexican Consulate
of El Paso and has served as Gender
Advisor (2012-2016) for the Instituto
de Los Mexicanos en el Exterior.
Her research and publications have
focused on migration, tuberculosis,
gender, violence, sexual and reproductive health, and inequalities.
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The artist, being in confinement, takes
his house as a character and makes a
self-portrait, because he has no one
to portray; builds Vlu through his
self-portrait as a way of expressing his
emotions in the face of the COVID-19
pandemic. Vlu is an earthly Angel,
where death can annihilate him.
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Vlu 1. Vlu appears crying with
his back to death, hiding his face so
that death does not recognize him.
He cries out of desperation to live
in isolation. The leaves around him
represent the people who have died
due to the pandemic
Vlu 2. Vlu has a confrontation with
death despite still having his face
hidden.
Vlu 3. Vlu seems to be calm, trying
to take refuge in religion to seek peace,
to stop being afraid and for death to
stop stalking him.
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Commentary

Undocumented and Uninsured:
Access to Medicaid for Undocumented
Immigrants
Omar Alejandro Ibarra,
CHCI-AHIP Health Graduate
Fellow

There are currently an estimated 11
million undocumented immigrants in
the United States,1 and it is crucial to
note that approximately 78% of them
are Latinos.2 Most of this vulnerable
population has very little to no access
to affordable healthcare services. This
means the systemic health inequalities
and persistent health disparities that
plague the undocumented community are also prevalent among U.S.
Latinos. The Latino community, and
by extension undocumented immigrants, are being disproportionately
affected by the ongoing COVID-19
pandemic due to historical racism that
has created systems that perpetuate
inequities among Latinos and the
undocumented. In fact, undocumented immigrants are three times
more likely to live in poverty when
compared to the national rate,3 and
Volume 34 | 2022

45% of them live close to or under
138% of the Federal Poverty Level.4
However, federal policy prohibits
undocumented immigrants from
qualifying for Medicaid due to their
immigration status, even if they are
income-eligible. This federal exclusion and policies such as the public
charge rule fuel discrimination and
increase fears of deportation among
undocumented immigrants, forcing
them to wait until their health is
considered an emergency to access
emergency Medicaid funds.5 Without
access to preventive care, undocumented immigrants may be more
susceptible to infectious diseases,6 and
this is increasingly concerning during
the ongoing COVID-19 pandemic.
This is a serious public health threat to
both undocumented and documented
individuals. Further, the restriction
41

that only allows emergency Medicaid services is putting a tremendous
financial strain on hospitals to pay for
emergency services. To combat this
financial struggle and help curb the
COVID-19 pandemic, federal and
state governments must take action
by expanding Medicaid programs to
include undocumented immigrants.
From amending federal policy to
implementing a Medicaid buy-in
program, there are options available
to expand Medicaid and ensure this
vulnerable population is given equitable and just access to healthcare in
the United States. Though there are
multiple avenues to health insurance
in the U.S., such as the Affordable
Care Act marketplaces and employer
insurance, this policy brief specifically
explores Medicaid for undocumented
immigrants.

Background
The Medicaid program was signed
into law in 1965 and is one of the
most sweeping pieces of health reform
legislation in U.S. history. Medicaid is
jointly funded and run by the federal
government and states.7 Since its
inception, Medicaid has played a
pivotal role in the U.S. healthcare
system. It is the country’s top public
insurance system for low-income
people, covering an estimated 75
million individuals.8 The program
has helped narrow longstanding racial
disparities in coverage and access to
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care.9 However, one noteworthy and
disappointing aspect has been the explicit continued exclusion of millions
of undocumented immigrants from
Medicaid programs.10

Overview of Undocumented
Immigrants
Undocumented immigrants are
people residing in the U.S. without
legal documentation. This includes
people who entered the U.S. without
inspection and proper permission
from the government. 11 Undocumented immigrants also include
immigrants who entered the country
legally through a visa but overstayed
their allowed time.12 Unlike “lawfully
present” immigrants, who have been
legally admitted or recognized in the
U.S., undocumented immigrants are
ineligible for most local, state, and
federal services and public programs.13
There are currently an estimated 11
million undocumented immigrants
in the U.S.14 It is crucial to note that
78% of all undocumented immigrants
in the U.S. are Latinos15 and 13% of
U.S. Latinos are undocumented.16

Undocumented Immigrants and
Medicaid
Historically, federal policy has excluded undocumented immigrants
from accessing programs such as
Medicaid. Though Medicaid is run
and financed by both federal and
state governments, strict regulations
Harvard Kennedy School Journal of Hispanic Policy

have prohibited states from using
federal dollars toward undocumented
immigrants. States are discouraged
from using their own Medicaid funds
toward this vulnerable population.17
Upwards of 45% of undocumented
immigrants live at or near the poverty
line, and they are three times as likely
to live in poverty compared to the national rate. Yet, they are not allowed to
enroll in the nation’s central insurance
system for low-income individuals.18
Though undocumented immigrants
have historically not been eligible
for Medicaid, much of the targeted
exclusion stems from the Personal
Responsibility and Work Opportunity
Reconciliation Act (PRWORA) signed
by President Clinton in 1996.19 This
welfare reform law restricted undocumented immigrants from enrolling
in Medicaid and Medicare and the
Children’s Health Insurance Program
(CHIP). Moreover, the Affordable
Care Act, signed by President Obama
in 2010, further and explicitly barred
undocumented people from the newly
established marketplaces. This exclusion has resulted in the uninsured
rate of undocumented immigrants
being almost five times higher than
that of citizens.20 Before PRWORA,
public health professionals regularly
provided needed health services to
people no matter their immigration
status. However, PRWORA denies any
Medicaid coverage to undocumented
immigrants unless it is an emergency.21
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Public Charge
The public charge rule, which the
Trump Administration altered, went
into effect in early 2020. This updated
rule expanded the criteria of what it
meant to be considered a “public
charge” to the government.22 Immigrants who were seen as “likely” to
rely on government assistance and
benefits in the future were at an increased risk of being denied a visa
or green card. Though this specific
component of the change would not
have affected undocumented immigrants, anti-immigrant rhetoric and
policies had a “chilling effect” on the
use of healthcare services by the undocumented community.23 This may
lead to undocumented immigrants
avoiding testing and treatment for
COVID-19 due to fears of potential
deportation. Though the Biden Administration has since rescinded the
updated rule,24 the lingering chilling
effect and massive confusion about
the revised rule and who it would
affect could discourage enrollment
in Medicaid programs where some
age-groups of undocumented immigrants do qualify, such as in states
like California and Illinois.25

Policy Analysis
Undocumented and Uninsured
Of the 11 million undocumented
people in the U.S., roughly 46% remain uninsured – that is almost five
43

million people who have virtually no
access to health insurance.26 The other
54% of undocumented immigrants
gain some access to health insurance
through employer insurance, student
health plans, and through certain state
policies which allow non-citizens to
enroll in limited access to programs,
such as Medicaid for children and
pregnant mothers. Though data on
how undocumented people access
health insurance is sparse, policy
experts note that a majority of those
with insurance have it through their
employer.27 While 54% of undocumented immigrants may have access
to some form of health insurance,28 it
is often too expensive for them to use
due to factors such as high deductibles
and copays.29 This would effectively
lead to undocumented people being
underinsured, wherein they have
access to health insurance, but it is inadequate for most health needs.30 It is
likely that undocumented immigrants
with health insurance are accessing
it through their employer; however,
3 in 4 undocumented immigrants
work in jobs considered essential,31
where being underinsured is more
prevalent.32 These essential positions
tend to be low-wage, and it is unlikely
workers would be able to afford the
insurance plan offered by their employer.33 Throughout the COVID-19
pandemic, Medicaid has served as a
significant security blanket for those
who have lost their jobs, as job loss
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often means loss of health insurance.
In fact, Medicaid enrollment grew by
18.2% nationwide and by as much as
32% in some states.34 However, this
safety net has not been available to
undocumented immigrants who have
lost their jobs since they cannot enroll.
Loss of employer insurance and no
Medicaid access can have severe
consequences for the undocumented
worker and the entire families of
those workers.

A Public Health Threat
Undocumented immigrants being
barred from Medicaid is especially
concerning amid the COVID-19
pandemic. Through the Congress has
passed legislation to provide funding
for free COVID-19 testing, there have
been periods of nationwide shortages
of tests which lead hospitals and providers to rely on insurance to cover
testing supplies.35 It is also important
to note that the legislation passed
only subsidizes COVID-19 testing,
not treatment for it. As a result, even
when undocumented individuals can
access limited COVID-19 testing,
they would have to incur significant
out-of-pocket expenses to cover treatment due to a lack of insurance.36
This lack of access to COVID-19
resources poses tremendous public
health risks to the rest of the country
due to the nature and transmissibility
of coronavirus. Preventing such a large
and vulnerable population from acHarvard Kennedy School Journal of Hispanic Policy

cessing affordable healthcare services
through Medicaid creates a barrier
to preventative care, and it may lead
to undocumented immigrants being
more susceptible to COVID-19 and
the downstream health implications
they will suffer if they are infected and
are unable to receive treatment.37 The
inability to access affordable health
insurance affects each undocumented
immigrant and their families and those
around them.

Reliance on Safety-Net &
EMTALA
Due to their inability to access Medicaid or being underinsured when
they do have access through their
employer, undocumented immigrants
have had to rely on a patchwork of
safety net hospitals, federally qualified health centers, and policies to
seek care. However, fears stoked by
anti-immigrant rhetoric and policies,
such as the public charge rule, have
led many in this vulnerable population
to altogether avoid health care due
to fears of family separation or other
consequences.38 Relying on the safety
net of the U.S. healthcare system is
worrying as these providers have been
historically underfunded and are
currently under immense financial
strain due to the ongoing pandemic.39
Experts predict some safety net providers will have to close or be sold into the
private industry in the near future.40
Opponents of Medicaid expansion for
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this population point out the billions
of dollars in state funds used to treat
undocumented immigrants under
the Emergency Medical Treatment
and Active Labor Act (EMTALA).41
Several dozens of hospitals around the
country have been forced to close or
file for bankruptcy due to the inability
to sustain unpaid EMTALA costs,
including care provided to undocumented immigrants. Opponents do
not point out that these large costs
cannot solely be attributed to undocumented immigrants; these costs
include covering both uninsured
citizens and undocumented patients.
Current law requires that Medicaid
pay for emergency health services,42
which may exacerbate the financial
strain placed on hospitals to pay for
the uninsured. The current overuse of
emergency care costs the US healthcare system up to $32 billion.43 Expanding Medicaid to undocumented
immigrants could save the US healthcare system billions of dollars per year
as these individuals would be able to
seek needed care sooner rather than
wait until an emergency.44 What is
often left unsaid in conversations
surrounding the financial impact of
the health system and the country as
a whole are the contributions made
by the undocumented community.
Undocumented immigrants pay upwards of $11 billion each year in state
and local taxes,45 Social Security, and
Medicare taxes. Their contributions
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have even been found to make the
social security system more solvent
as they pay in but are ineligible to
collect the benefits.46 This is to say
that undocumented immigrants are
paying into systems that benefit all
Americans, but they are purposefully
excluded from the benefits due solely
to their immigration status.

Medicaid Expansion Efforts
There has been an increasing movement and political will to address
inequities among the undocumented
in their access to care by expanding
Medicaid to undocumented immigrants. Expanding Medicaid to cover
the undocumented is not a novel
idea. Several states are pushing this
initiative. California, home to the
nation’s largest undocumented population, passed legislation in 2019
that will allow young undocumented
individuals to enroll in Medicaid up
to the age of 26,47 and legislators in
the state agreed to expand further the
state’s Medicaid program to cover
undocumented immigrants over the
age of 50 which is now in effect.48
California is now pushing to cover
undocumented immigrants between
the ages of 26-49. If successful, this
would make California the first and
only state to achieve universal health
coverage for the undocumented community.49 Additionally, Illinois became
the first state to expand its Medicaid
program to undocumented seniors
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over the age of 65.50

Recommendations

Ensuring undocumented communities have access to Medicaid is
essential to the public health security of the country especially amid
the ongoing COVID-19 pandemic.
There are several avenues towards
achieving Medicaid expansion for
the undocumented community. The
most sweeping action remains at the
federal level. The federal government
should modify the eligibility requirements under PRWORA51 to allow
undocumented immigrants to enroll
in Medicaid. Alternatively, the federal
government can allow the use of federal dollars to aid states in expanding
their own Medicaid programs. On
the other hand, when federal action
is unlikely or not possible, states have
the opportunity to pass legislation
allowing the use of state Medicaid
dollars for the coverage of undocumented immigrants. Though federal
law prohibits U.S. tax dollars from
covering undocumented individuals,
states can circumvent this by using
state dollars. States such as California
and Illinois have used this approach
for specific subgroups among the
undocumented community to have
access to their Medicaid programs,52
and several states have extended their
Medicaid programs to cover undocumented children. Another option is
for states to implement a Medicaid
Buy-in Program. This program would
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require undocumented immigrants to
fully pay premiums and cost-sharing
to gain coverage. This option would
allow states to expand Medicaid while
maintaining affordability for the state.
To maintain an equitable approach,
states could also set aside funding to
allow undocumented immigrants to
buy into the program on a sliding
scale basis with plan premiums and
cost-sharing options.53 Lastly, states
can also utilize a common incremental strategy of starting with Medicaid
expansion for undocumented children only and slowly expanding to
other subgroups of undocumented
communities based on the program’s
success. Several states began with
this approach and are now pushing
to expand to much larger groups of
undocumented immigrants.54

Conclusion
Expanding affordable health coverage to this vulnerable population
which contributes tremendously to
the United States, is a just and equitable action that must be taken.
COVID-19 has placed a spotlight on
the inequities that have long persisted
among people of color including
Latinos. The Latino community has
been disproportionately affected by
the pandemic, and these negative
impacts have only been worse for the
undocumented community which is
overwhelmingly Latino.55 This is to
say that achieving a more equitable
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health system for Latinos means we
must push for initiatives that improve
the health of the undocumented. Undocumented communities have been
on the frontlines of the COVID-19
pandemic. From working in the fields
and meat processing plants across the
country to essential construction and
transportation jobs, they have long
provided for us, and it is past time
that we, as a nation, provide for them.
While there are moral obligations to
be made in expanding Medicaid to
undocumented immigrants, there
are also financial and public health
reasons to do so. Allowing undocumented immigrants to be covered by
Medicaid will allow them to seek care
sooner rather than waiting until their
health is considered an emergency
to do so. Services provided through
Medicaid, such as preventative care,
could help curb the potential spread
of communicable diseases, such as
COVID-19. Expanding Medicaid
to undocumented immigrants is
instrumental to also improving the
health and well-being of the Latino
community. As well noted by one
scholar, “In a pandemic, we are only
as healthy as the most vulnerable
members among us.”56
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Interview

Lessons from a Former President:
Five Questions with President Fernández,
Former President of the Dominican Republic
Lynda Rodriguez, Ed.M. '22

President John F. Kennedy once
said,“Leadership and learning
are indispensable to each other.”
It re-quires the ability to influence,
moti-vate, organize and carry out
actions to mobilize people and
systems, but also it requires
humility to learn and cope with the
lessons that life has to teach us.
Being a President of a country is,
certainly, one of those powerful positions that comes with great responsibility and a myriad of learning situations
and experiences. I collected questions
from Harvard students for President
Leonel Fernández, former President of
the Dominican Republic (1996-2000;
2004-2008; 2008-2012). We asked
for life lessons he has learned that
can serve to any person that held a
position of power whether in politics
or in any field.
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1. As President, you have access to
resources, people and power. What
do you gain and what do you lose
from stepping in and out from that
position?
President Fernández (PF):
Certainly, in exercise of the duties of the Presidency, you do
have access to those three basic
elements: resources, people and
power. Economic means are key
to any government administration. Budgeting, allocating and
execution of the different official
programs is what sustains the
connection between government
and society. Without that, everything else would collapse.
The President, of course, will
also exercise authority over the
military, guide international
Harvard Kennedy School Journal of Hispanic Policy

affairs and make important appointments or recommendations
in other branches of government.
In a governmental structure,
people are part of a large bureaucracy, composed of highly
experienced officials, technicians
and experts who are responsible
in policy making, execution and
assessment of government policies and programs.
Power comes natural to the importance of the position held.
There is a legal and legitimate
subordination of all government
bodies, civil and military, to the
office of the Presidency. There
are also the rituals of power:
the ceremonies, decorations,
flamboyance, and magnificence
that comes by holding the highest office in the land.
What a President gains by
being in his position is a vast
knowledge and experience on a
whole array of subjects or topics,
that enables him or her to make
correct and wise decisions on
controversial issues.
By stepping out, a former President loses access to those resources, which on an individual
basis are not needed, but will
always retain the knowledge and
experience that otherwise would
have been almost impossible to
achieve.
Volume 34 | 2022

2. How do you convince people to
be on board with your ideas? And,
conversely, as a leader, how do
you create a culture where people
feel empowered to challenge your
ideas?
President Fernández (PF):
To convince people to come on
board, there must be shared
values, goals and principles. And
through permanent meetings, dialogue and critical examination
of topics, people feel comfortable
and empowered to participate in
an environment where ideas can
be freely expressed and respected.
3. What do you wish you knew before you assumed the Presidency
that you know now? If you could
go back in time to give yourself
advice on the first day you came
into office, what would you say?
President Fernández (PF):
Prepare yourself for permanent
warfare. It will be either with
your political adversaries, with
sectors of the population that
will resist any change in favor of
the common good, with government officials who behind your
back behave with disloyalty or
with your own party members
who see you as an obstacle for
their future political aspirations.
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4. All people at some point in their President Fernández (PF):
lives face conflict and interper1. Integrity
sonal challenges from colleagues,
2. Patriotism
friends, even family members, and
3. A vision for the future
more so when one holds a position
such as the President of a country. President Leonel Fernández brief
How do you cope with conflict, background:
betrayal, and reconciliation? What
lesson(s) have your learned and
Prominent
what advice would you give to
Dominican
future leaders to deal with these
politician, lawkinds of situations?
yer, professor
and writer who
President Fernández (PF):
has played an
Conflict is inevitable. It is part
important role
of human nature. What one
in promoting
needs to cope with it, is patience,
political and
a good understanding of the ideological issues. He has been elected
cause of the conflict and trying President of the Dominican Republic
to build different alternatives three times.
to find and adequate solution.
Fernández is the author of several
Betrayal is painful, because it is books , including “Estados Unidos
unexpected and comes not from y el Caribe (United States in the
the enemy but from someone Caribbean); “Raíces de un Poder
near you, that is trusted and held Usurpado” (Roots of an Usurped
in high regards. Reconciliation Power); “El Nuevo Paradigma” (The
should never be discarded but New Paradigm); El delito de Opinwill depend on the magnitude of ión Pública (The Crime of Public
the injury caused by the person Opinion); Años de Formación (Years
involved.
of Formation); Años de Avance (Years
It is difficult to give advice on of Advancement); and En Defensa
this matter. It is something one de la Constitución (Defending the
must live and learn on its own, Constitution).
through suffering, meditation,
He is sitting President of the
and healing.
Global Democracy and Development Foundation (GFDD); the
5. What are the top three characteris- United Nations Association of the
tics you think a leader must have? Dominican Republic (UNA-DR), the
54
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World Federation of United Nations
Associations (WFUNA), and former
president of the European Union,
Latin America and the Caribbean
Foundation. He is also the founder
and currently president of the Fuerza
del Pueblo Party.

Bio
Lynda is a graduate of the master’s
program in Education Leadership,
Organizations, and Entrepreneurship at
the Harvard Graduate School of
Education. In 2010, Lynda founded
“Taller de Lynda Rodriguez”, a leading
provider of international etiquette,
protocol, and leadership workshops. To
date, her company has impacted
thousands students in twelve cities across
six countries. Lynda won the National
Youth Award (Premio Nacional de la
Juventud) in the Dominican Republic
and was nominated in the Forum of
Young Global Leaders in Switzerland.
Her “Raising Leaders for the Future”
community program has impacted
hundreds of children from low income
communities and offers free workshops in
orphanages in partnership with different
organizations in the United States and
Latin America.

Volume 34 | 2022

55

Commentary

A Smarter, More Humane Solution?
Why the Digital Border Wall Warrants
Bipartisan Skepticism
Charles Orta, '16, M.P.P. '21, J.D.
'21, CHCI Facebook Graduate
Fellow

Since FY 2017, Congress has appropriated more than $1.52 billion for
tech and surveillance to U.S. Customs
and Border Protection (CBP) and
the Department of Homeland Security (DHS) and its other component
agencies, including more than $780
million in FY 2021 alone. A significant portion of these funds are being
spent on a digital border wall at the
U.S.-Mexico border, consisting of
surveillance towers, drones, sensors,
biometrics, and other border security
technologies. The digital border wall
is billed as a “gentler,” “smarter,”
and more “humane” alternative to
President Donald Trump’s physical
border wall, and has thus far received
strong bipartisan support, including
from President Joe Biden. Strong
bipartisan support, however, is not a
prima facie indicator of good policy.
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Serious concerns remain, not only
about the human rights implications
of these technologies on migrants
and border communities, particularly
those of Latino heritage, but about
their ability to be effective at achieving
their stated purpose. These concerns,
and the threat border security technologies pose to the public at large,
call for Congress to introduce stronger safeguards on their deployment
and require increased oversight and
transparency.

Background
The U.S. federal government’s deployment of border security technologies
along the U.S.-Mexico border dates
back to the 1970s, when ground sensors were first installed to detect the activity of smugglers and undocumented
Harvard Kennedy School Journal of Hispanic Policy

migrants.1 Successive presidential
administrations, Republicans and
Democrats alike, have since expanded
the nature and scope of these border
security technologies. During the
Clinton administration, for example,
the government increased its collection of biographical data, fingerprints,
photos, and arrest records as part of
an automated biometric identification system.2 It also began deploying
cameras and additional sensors as part
of surveillance programs along the
southern border.3 Under the Bush
administration, the U.S. government
redoubled its efforts to enhance those
surveillance capabilities through the
use of drones and development of
the Secure Border Initiative Network
(SBInet).4 SBInet was an ambitious
high-tech border fence with an integrated network of cameras, sensors,
and radars meant to cover the entire
southern border.5
1

2
3
4

5

Erica Hellerstein, “Between the US and
Mexico, a Corridor of Surveillance Becomes
Lethal,” Coda Story, July 14, 2021, https://
www.codastory.com/authoritarian-tech/
us-border-surveillance/.
Ibid.
Ibid.
Kris Axtman, “US Border Patrol’s Newest Tool:
A Drone,” Christian Science Monitor, Dec. 7,
2005, https://www.csmonitor.com/2005/1207/
p02s01-usmi.html; “Obama Administration Ends
High-Tech Border Fence,” CBS News, Jan. 14,
2011, https://www.cbsnews.com/news/obama-administration-ends-high-tech-border-fence/.
“Obama Administration Ends High-Tech
Border Fence.”
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While SBInet was terminated by
the Obama administration in 2011
following internal audits within DHS
that revealed repeated delays, excessive waste, and serious concerns
over its effectiveness,6 the allure of
using emerging technologies to more
effectively and efficiently monitor who
and what crosses the U.S.-Mexico
Border remained intact. Just a few
years after the cancellation of SBInet,
the Obama administration developed
the Integrated Fixed Tower program.7
The program’s intent was to dot the
southern border with surveillance
towers, beginning with a network
of 50 such towers across southern
Arizona.8 It was bolstered by the Administration’s launch of the Silicon
Valley Innovation Program in 2015,
which spurred tech companies to
invest in border security.9 Funding
6

7

8
9

Julia Preston, “Homeland Security Cancels
‘Virtual Fence’ After $1 Billion is Spent,” New
York Times, Jan. 14, 2011, https://www.nytimes.
com/2011/01/15/us/politics/15fence.html.
Aaron Holmes, “Silicon Valley Startups Backed
by Bill Gates and Andreessen Horowitz are
Using the US-Mexico Border to Test New
Surveillance Technology,” Business Insider,
Feb. 4, 2020, https://www.businessinsider.com/
echodyne-bill-gates-startup-cbp-us-mexico-border-patrol-surveillance-2020-1.
Hellerstein, “Between the US and Mexico, a
Corridor of Surveillance Becomes Lethal.”
Courtney Norris, “Silicon Valley Jumps Into
Biometric Gold Rush for Trump’s ‘Other Border
Wall,’” PBS News, May 5, 2017, https://www.pbs.
org/newshour/politics/silicon-valley-jumps-biometric-gold-rush-trumps-border-wall.
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and deployment of border security
technologies has only surged since.
Congress appropriated $743 million
to CBP to fund border security technologies from FY 2017 to FY 2020
under the Trump administration.10
In FY 2021, more than $780 million
was appropriated to DHS for the same
purposes.11
Today, border security technologies largely consist of surveillance
towers, drones, biometric databases,
automated license plate readers, and
sensor systems.12 Together, they form
an interconnected network of technologies designed to monitor all aspects
of migration and activity along the
southern border. The use of these
technologies has led to references
of a “digital border wall” or “smart
border wall” being created along
the southern border, since it is these
technologies, not physical barriers
made of metal or concrete, that are
increasingly the government’s primary
means of securing the border.13 The
10 Just Futures Law and Mijente, “Factsheet:
The Dangers of a Tech Wall,” April 2021, at
2, https://justfutureslaw.org/wp-content/uploads/2021/04/Factsheet-on-Tech-Wall-and-CBP-Appropriations.pdf.
11 Ibid.
12 For a detailed list of currently deployed border
security technologies see Mijente, Just Futures
Law, and No Border Wall Coalition, The Deadly
Digital Border Wall, October 2021, https://
notechforice.com/wp-content/uploads/2021/10/
Deadly.Digital.Border.Wall_.pdf.
13 Ibid. at 24.
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backing of a multi-million dollar for
profit industry of defense contractors
and Silicon Valley start-ups and tech
companies provides a powerful impetus for the continued expansion of
the digital border wall.14 So too does
the enduring bipartisan support this
initiative enjoys.15
This support is due in part to the
perception that these technologies
provide a more cost-effective, efficient,
and humane means of guaranteeing
border security. For the majority of
Democratic and Republican politicians who believe that being “soft” on
border security remains politically untenable, the digital border wall is thus
an attractive proposition. Proponents
of a digital border wall, for example,
indicate that compared to the $24.5
million per mile that it would take
to build a physical barrier, a digital
border wall could be built for less
than $500,000 per mile.16 According
to CBP, many of these border security
technologies, namely surveillance
towers and drones, also act as force
multipliers.17 They enable agents to
14 Ibid at 6.
15 Hellerstein, “Between the US and Mexico, a
Corridor of Surveillance Becomes Lethal.”
16 Will Hurd, “We Need a Smart Border Wall,
Not a 3rd Century Solution,” USA Today,
Aug. 7, 2017, https://www.usatoday.com/story/
opinion/2017/08/07/border-security-we-needsmart-wall-will-hurd-column/539618001/.
17 Will Parrish, “The U.S. Border Patrol and
an Israeli Military Contractor are Putting
a Native American Reservation Under
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monitor remote areas that may be
difficult or dangerous to monitor in
person, reduce the need for increased
manpower, and can allow for more
persistent detection of potential illegal
activity.18 The digital border wall has
also provided Democrats with a means
of supporting border security, while
still denouncing President Trump’s
vision of a physical barrier encompassing the border.19
Echoing these claims, and calling
the digital border wall a more humane
alternative to Trump’s physical border
wall, President Biden has indicated
he is seeking more than $1 billion in
investments for border infrastructure,
including “modern border security
technology” for FY 2022.20 He has also
included provisions for strengthening
the digital border wall as part of his
immigration bill, the U.S. Citizenship
Act of 2021, which contains no upper
limit on the amount authorized to be
‘Persistent Surveillance’”, The Intercept, Aug.
25, 2019, https://theintercept.com/2019/08/25/
border-patrol-israel-elbit-surveillance/.
18 Ibid.
19 Marisa Franco, “Democrats Want a ‘Smart
Wall.’ That’s Trump’s Wall by Another Name,”
The Guardian, Feb. 14, 2019, https://www.
theguardian.com/commentisfree/2019/feb/14/
democrats-wall-border-trump-security.
20 White House, “Fact Sheet: Department of
Defense and Department of Homeland
Security Plans for Border Wall Funds,” press
release, June 11, 2021, https://www.whitehouse.
gov/omb/briefing-room/2021/06/11/fact-sheetdepartment-of-defense-and-department-ofhomeland-security-plans-for-border-wall-funds/.
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appropriated for deploying border
security technologies.21

Problem Analysis
The enduring bipartisan and corporate
fervor for the digital border wall has
obscured a fundamental question:
whether increased reliance on border security technologies truly offers
an effective and humane means of
managing the southern border. By not
scrutinizing the operational efficacy
of these technologies and discounting
their impact on migrants, border communities, and the American public
at large, the U.S. government has
failed to exercise due diligence in
balancing human rights and security
considerations related to the digital
border wall.

The Digital Border Wall’s
Impact on Migrants
Despite its name, the digital border
wall is likely to lead to significant,
physical harm to migrants crossing
the southern border, the majority of
whom are from Latin America. This is
specifically the case with surveillance
21 White House, “Fact Sheet: President Biden
Sends Immigration Bill to Congress as Part of
Hus Commitment to Modernize our Immigration System,” press release, Jan. 20, 2021,
https://www.whitehouse.gov/briefing-room/
statements-releases/2021/01/20/fact-sheet-president-biden-sends-immigration-bill-to-congress-as-part-of-his-commitment-to-modernize-our-immigration-system/; US Citizenship
Act, S. §2302(c), 117th Congress (2021).
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technology. A recent study examining
the effects of SBInet found a significant correlation between the location
of human remains along the southern border and that of surveillance
technologies.22 Post-SBInet, migrants
seem to have shifted to routes of travel
outside surveillance technologies’
visual range, even if those routes
were more dangerous and likely to
lead to death or injury through isolation, dehydration, hypothermia, or
exhaustion.23 There is no reason to
suspect that newer surveillance technologies will not similarly contribute
to migrant harm. On the contrary, the
increased difficulty of evading such
technologies might lead to heavier
reliance on human smugglers, only
increasing migrants’ vulnerability to
exploitation.
Although less tangible, there
are also equally significant privacy
concerns associated with the digital
border wall for migrants and other
border crossers. This is especially
true of biometric programs that allow
the CBP to collect, store, and often
share with other agencies massive
amounts of personally identifiable
information, including DNA sam-

22 Samuel Norton Chambers et al., Mortality,
Surveillance and the Tertiary ‘Funnel Effect’
on the U.S.-Mexico Border: A Geospatial
Modeling of the Geography of Deterrence,
36:3 Journal of Borderland Studies (2021).
23 Ibid.
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ples, fingerprints, and facial images.24
This data is vulnerable to malicious
actors, as evident when a CBP facial
recognition pilot program with over
180,000 images was hacked in 2018
and 19 photos of travelers ended up
on the dark web.25
The human rights issues at stake
are even more acute for technologies
incorporating facial recognition that
can later be used to identify, track, and
target migrants and border crossers.
In addition to concerning privacy
implications, these technologies pose
disproportionate harms to minority
groups, who are the most frequent
target of these technologies and for
which these technologies are more
unreliable, as documented in a 2019
federal study of over 100 commercially available facial recognition
algorithms.26 In the border security
context, for example, inaccurate facial image matching can result in
significant harm to already vulnera24 Mijente, Just Futures Law, and No Border Wall
Coalition, The Deadly Digital Border Wall, at
14-18.
25 Molly O’Toole, “Biden has Quietly Deployed
an App for Asylum Seekers. Privacy Experts
are Worried,” Los Angeles Times, June 4,
2021, https://www.latimes.com/politics/
story/2021-06-04/asylum-bidens-got-an-appfor-that-with-privacy-risks-and-surveillancebeyond-border.
26 National Institute of Standards and Technology, U.S. Department of Commerce,
Face Recognition Vendor Test (FRVT) Part 3:
Demographic Effects (December 2019).
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ble populations, including wrongful
harassment, detention, and denial of
asylum.27
Although CBP has a privacy impact assessment process in place,28 it
has in the past failed to issue public
privacy notice prior to the rollout of
some border security technologies,29
as well as implement basic privacy
safeguards.30

The Digital Border
Wall’s Impact on Border
Communities
The digital border wall’s stated purpose is to detect and prevent undocumented crossings of people and
objects, but its reach extends beyond
27 O’Toole, “Biden has Quietly Deployed an
App for Asylum Seekers. Privacy Experts are
Worried,”; David J Bier and Matthew Feeney,
Drones on the Border: Efficacy and Privacy
Implications, CATO Institute, May 1, 2018,
at 4, https://www.cato.org/sites/cato.org/files/
pubs/pdf/irpb_5.pdf.
28 O’Toole, “Biden has Quietly Deployed an App for
Asylum Seekers. Privacy Experts are Worried.”
29 Ibid.
30 Neema Singh and Michelle Fraling, “Congress,
Don’t Give DHS Unrestricted Authority to
Build a ‘Smart Wall,’ ACLU, February 1, 2019,
https://www.aclu.org/blog/immigrants-rights/
ice-and-border-patrol-abuses/congress-dontgive-dhs-unrestricted-authority; Department
of Homeland Security Office of the Inspector
General, CBP Has Not Ensured Safeguards
for Data Collected Using Unmanned Aircraft
Systems, September 21, 2018, https://www.oig.
dhs.gov/sites/default/files/assets/2018-09/OIG18-79-Sep18.pdf
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migrants to American communities
engaged in unrelated activity. Nowhere are these effects more prominent than in the daily lives of the
predominantly Latino populations
living along the border.31 These border
communities, which also include
Native American reservations,32 are
subject to more persistent, extensive,
and concentrated surveillance than
any other part of the country.33 Researchers have documented over 225
data points of surveillance technology use by federal and local entities
along the border.34 Living with little
semblance of privacy in this type of
militarized environment takes a heavy
psychological toll on many residents,
and there are anecdotal examples of
community members feeling forced
to change their behavior and cultural
practices accordingly.35
31 Southern Border Communities Coalition,
“The Southern Border Region at a Glance,”
https://www.southernborder.org/border_lens_
southern_border_region_at_a_glance.
32 Parrish, “The U.S. Border Patrol and an Israeli
Military Contractor are Putting a Native
American Reservation Under ‘Persistent
Surveillance.’”
33 Todd Miller, “War on the Border,” New York
Times, August 18, 2013, https://www.nytimes.
com/2013/08/18/opinion/sunday/war-on-theborder.html.
34 Electronic Frontier Foundation, “Atlas of
Surveillance: Southwestern Border Communities,” https://www.eff.org/pages/atlas-de-vigilancia-comunidades-fronterizas-del-suroeste.
35 Hellerstein, “Between the US and Mexico, a
Corridor of Surveillance Becomes Lethal”;
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There is also at least one documented instance of border security
technologies being explicitly used at
the border for a purpose unrelated to
preventing undocumented crossings.
In 2017, CBP stationed a remote video
surveillance system to monitor the
emerging threat of demonstrations
against the expansion of President
Trump’s physical border wall.36
The greatest harm of border security technologies to border communities, however, perhaps comes
in the implicit, significant tradeoff
that occurs every time the United
States government chooses to invest
additional resources into these technologies. While millions of dollars
continue to be appropriated each year
to enhance surveillance along the
southern border, these communities
continue to have some of the highest
poverty rates in the country and lack
access to basic infrastructure, leaving
them feeling marginalized.37 This
outcome is exacerbated by the fact that
border communities are typically not
consulted prior to the deployment of
Parrish, “The U.S. Border Patrol and an Israeli
Military Contractor are Putting a Native
American Reservation Under ‘Persistent
Surveillance.’”
36 Parrish, “The U.S. Border Patrol and an Israeli
Military Contractor are Putting a Native
American Reservation Under ‘Persistent
Surveillance.’”
37 Just Futures Law and Mijente, “Factsheet: The
Dangers of a Tech Wall,” at 2-4.
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new border security technologies.38

The Digital Border Wall’s
Impact on the American Public
At Large
Even communities far away from
the southern border are likely to
eventually feel the effects of continued funding for the border security
technologies that make up the digital
border wall. Not only does CBP claim
jurisdiction within 100 miles of a U.S.
land or coastal border, encompassing
about two-thirds of the American population,39 but the southern border is
inherently treated as a testing ground
for experimental technologies later
deployed elsewhere.40 Technologies
funded, developed, and advertised
for border security purposes routinely
attract the interest of law enforcement
agencies nationwide.41
One of the clearest examples of
38 E Tendayi Achiume et. al., “Technology is the
New Border Enforcer, and it Discriminates,” Aljazeera, Nov. 23, 2020, https://www.aljazeera.com/
opinions/2020/11/23/technology-is-the-new-border-enforcer-and-it-discriminates.
39 Mijente, Just Futures Law, and No
Border Wall Coalition, The Deadly Digital
Border Wall, at 6.
40 Parrish, “The U.S. Border Patrol and an Israeli
Military Contractor are Putting a Native
American Reservation Under ‘Persistent
Surveillance.’”
41 Tom Dart, “Inside the US ‘Border Industrial
Complex’: Spy Tech Meets Immigration
Crackdown,” The Guardian, April 26, 2015,
https://www.theguardian.com/world/2015/
apr/26/surveillance-border-security-expo.
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the privacy threat these technologies
pose to the American public at large
is CBP’s use of drones for purposes
other than border security. In 2020,
DHS surveillance aircraft were deployed to more than 15 U.S. cities
during George Floyd protests.42 This
included CBP Predator B drones in
Minneapolis and elsewhere.43 The use
of CBP drones in this manner is no
outlier – the CBP regularly loans its
drones out to local and federal agencies for non-border patrol purposes,
with close to 700 instances between
2010 and 2012.44 CBP drones have
also been used for surveillance of
other protests in the past.45
42 Zolan Kanno-Youngs, “U.S. Watched George
Floyd Protests in 15 Cities Using Aerial Surveillance,” New York Times, June 19, 2020, https://
www.nytimes.com/2020/06/19/us/politics/
george-floyd-protests-surveillance.html.
43 Anna G. Eshoo et. al., “Letter to FBI, NG,
CBP, and DEA on Government Surveillance
of Protestors,” United States Congress, June
9, 2020, https://eshoo.house.gov/sites/eshoo.
house.gov/files/Eshoo-Rush%20Ltr%20to%20
FBI%2C%20NG%2C%20CBP%2C%20
DEA%20on%20government%20surveillance%20of%20protesters%20-%206.9.20.pdf.
44 Craig Whitlock and Craig Timber, “BorderPatrol Drones Being Borrowed by Other
Agencies More Often than Previously
Known,” Washington Post, January 14, 2014,
https://www.washingtonpost.com/world/
national-security/border-patrol-drones-beingborrowed-by-other-agencies-more-oftenthan-previously-known/2014/01/14/5f987af07d49-11e3-9556-4a4bf7bcbd84_story.
html?utm_term=.113befbca5f4.
45 Parrish, “The U.S. Border Patrol and an Israeli
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According to a 2014 report by the
Government Accountability Office,
20 percent of CBP drone flight hours
were spent outside immediate border
and coastal areas.46 There are no use
or user limitations on CBP drones
and limited transparency and oversight exists over their deployment
nationwide.47

Operational Efficacy of Border
Security Technologies
In addition to human rights concerns,
there are legitimate concerns about
the ability of many of these technologies to contribute to their stated
border security purpose, as repeatedly
noted by reports from the Government
Accountability Office (GAO) and the
DHS Office of the Inspector General
(IG). A 2017 report by the DHS IG
Military Contractor are Putting a Native
American Reservation Under ‘Persistent
Surveillance.’”
46 Government Accountability Office,
“Additional Actions Needed to Strengthen
Collection of Unmanned Aerial Systems and
Aerostats Data,” GAO-17-152, February 2017, at
9, http://www.gao.gov/assets/690/682842.pdf.
47 Bier and Feeney, Drones on the Border:
Efficacy and Privacy Implications, at 3-4; Jason
Paladino, “Millions Turn Out to Protest and
the Government Watches from Above,” The
Project on Government Oversight, June 12,
2020, https://www.pogo.org/analysis/2020/06/
millions-turn-out-to-protest-and-the-government-watches-from-above/; Parrish, “The U.S.
Border Patrol and an Israeli Military Contractor
are Putting a Native American Reservation
Under ‘Persistent Surveillance.’”
63

found that “CBP lacks strong well-defined operational requirements and
an overall strategy framework” for
securing the southern border.48 A 2018
report by the GAO found that CBP
had failed to “determine the contribution of surveillance technologies
to CBP’s border security efforts.”49 A
2021 report by the DHS IG reiterated
these concerns, finding that CBP
does not have “a standard process to
assess technology effectiveness” and
“cannot plan effectively for future
investments,” including for border
security technologies.50
For those who endorse the digital
border wall for its ability to lead to
greater apprehensions or deterrence
of migrants, the history of border
security technologies’ deployment
offers little supporting evidence.51
48 Special Report: Lessons Learned from Prior
Reports on CBP’s SBI and Acquisitions Related
to Securing our Border,” DHS Office of the
Inspector General, OIG-17-70-SR, June 12, 2017,
at 13, https://www.oig.dhs.gov/sites/default/files/
assets/2017/OIG-17-70-SR-Jun17.pdf.
49 Progress and Challenges with the Use of Technology, Tactical Infrastructure, and Personnel
to Secure the Southwest Border, Government
Accountability Office, GAO-18-397T, March
15, 2018, at 7, https://www.gao.gov/assets/gao18-397t.pdf.
50 CBP Has Improved Southwest Border
Technology, but Significant Challenges
Remain, DHS Office of the Inspector General,
OIG-21-21, February 23, 2021, at 23 and 25,
https://www.oig.dhs.gov/sites/default/files/
assets/2021-02/OIG-21-21-Feb21.pdf.
51 J Weston Phippen, “‘A $10-million Scarecrow’:
64

This is most evident when examining many of the individual border
security technologies that make up
the digital wall. Predator B drones,
for example, cost $17 million to
purchase, $12,255 per flight hour to
operate, and an estimated $32,000
each time it is used to apprehend
individuals.52 Yet, they have been
referred to as “dubious achievers”
of border security by the DHS OIG,
which found “no evidence that the
drones contribute to a more secure
border.” 53 It is unclear whether
newer, smaller drones are any more
effective, as no study has been conducted to that effect.54
The case for the effectiveness
of several other border security
technologies is not much stronger,
making a tradeoff of human rights
in favor of security difficult to justify. SBInet and many of CBP’s
earlier surveillance tower efforts
The Quest for the Perfect ‘Smart Wall,’”
Politico, December 10, 2021, https://www.
politico.com/news/magazine/2021/12/10/
us-mexico-border-smart-wall-politics-artificial-intelligence-523918.
52 Bier and Feeney, Drones on the Border:
Efficacy and Privacy Implications, at 3.
53 CBP Drones are Dubious Achievers, Office of
the Inspector General, press release, January 6,
2015, https://www.oig.dhs.gov/assets/pr/2015/
oigpr_010615.pdf.
54 Shirin Ghaffary, “The ‘smarter’ wall: How
Drones, Sensors, and AI are Patrolling the
Border,” Vox, February 7, 2020, https://
www.vox.com/recode/2019/5/16/18511583/
smart-border-wall-drones-sensors-ai.
Harvard Kennedy School Journal of Hispanic Policy

cost millions to billions of dollars
but had high error rates with limited
results.55 Although new AI-powered
surveillance towers claim to solve
issues plaguing past surveillance
towers, it would not be the first
time border security contractors
make operational promises they
fail to deliver on in practice.56 No
measure of effectiveness exists for
these towers, and history suggests
deterrence is likely to be limited,
as migrants and smugglers learn to
adapt to them as they have to past
surveillance towers.57 Finally, facial
recognition technologies, as alluded
to earlier, have proven unreliable
for certain demographics.58

be capped, reduced relative to previous amounts, or even frozen until
these concerns are addressed. They
also suggest that Congress should
help members and the public better
understand the ramifications of the
digital border wall, potentially through
public hearings that engage border
communities, tech providers of border security technologies, advocacy
groups, and CBP agency heads.
Aside from these preliminary
actions, there are additional steps
Congress can consider in a joint or
piecemeal fashion to address concerns
associated with the digital border wall
in terms of oversight, transparency,
and use and user limitations.

Conclusion and
Recommendations

Oversight

In light of the serious human rights
and efficacy concerns associated
with border security technologies,
the claim that the digital border wall
is smart and humane policy warrants
bipartisan skepticism. At the bare
minimum, these concerns suggest
that additional appropriations for
border security technologies should
55 Phippen, “‘A $10-million Scarecrow’: The
Quest for the Perfect ‘Smart Wall.’”
56 Ibid.
57 Ibid.
58 National Institute of Standards and Technology, U.S. Department of Commerce,
Face Recognition Vendor Test (FRVT) Part 3:
Demographic Effects (December 2019).
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Advocates against the digital border wall, for example, have called
for meaningful oversight of border
security technologies prior to their
deployment.59 This could involve
making these technologies subject
to a 60-day notice and comment period, independent pre-deployment
assessments of the efficacy and potential rights violations associated
with the technologies, and required
consultation with, or consent from,
border communities. 60 Oversight
59 Just Futures Law and Mijente, “Factsheet: The
Dangers of a Tech Wall.”
60 Conversation between Author and Julie
Mao, Deputy Director of Just Futures Law on
January 7, 2021.
65

post-deployment is also possible in the
form of periodic rights and efficacy
assessments, although migrant and
border community distrust of CBP
is high and legitimate questions remain about the agency’s willingness
to engage in such oversight and to
enact recommendations, particularly
given its lack of accountability for
past abuses.61

Transparency
Transparency over border security
technologies can also take a variety of
forms. One simple form is requiring
disclosure of current CBP contracts
and solicitations for border security
technologies and of others being
tested, for which a dearth of transparency currently exists.62 It could
also include increased transparency
over the algorithms used in facial
recognition and artificial intelligence
technologies deployed by CBP,63 as
61 Sarah Turberville and Chris Rickerd,
An Oversight Agenda for Customs and
Border Protection : America’s Largest, Least
Accountable Law Enforcement Agency,” The
Project on Government Oversight, October
12, 2021, https://www.pogo.org/report/2021/10/
an-oversight-agenda-for-customs-and-border-protection-americas-largest-least-accountable-law-enforcement-agency/.
62 Holmes, “Silicon Valley Startups Backed by Bill
Gates and Andreessen Horowitz are Using the
US-Mexico Border to Test New Surveillance
Technology.”
63 Michaela Ross and Cheryl Bolen, “Border
Agency Eye Scan Flaws Expose Government
AI Risks: Report,” Blomberg, Feb. 18, 2020,
66

well as increased transparency over
how acquired biometric data is used
and stored.64

Use and User Limitations and
Other Safeguards
A final category of actions Congress
can take is to enact use or user limitations over border security technologies
subject to certain safeguards. For
example, Congress can limit the use of
drones to border security operations;
restrict their use within a certain geographic range from the border below
the expansive 100-mile jurisdiction
CBP claims; limit the technologies
CBP drones can be equipped with,
such as facial recognition technology;
and limit CBP’s ability to share drones
with other agencies or subject such
transfers to additional safeguards.65
Another example of use and user
limitations is restricting CBP’s use of
facial recognition, as well as increased
limitations on both the sharing of
data with other agencies and the
conditions and amount of time data
can be stored.66 Use and user limitahttps://news.bloomberglaw.com/daily-labor-report/border-agency-eye-scan-flaws-exposegovernment-ai-risks-report.
64 Tanvi Misra, “The Problem with a ‘Smart’
Border Wall,” Bloomberg, Feb. 12, 2019, https://
www.bloomberg.com/news/articles/2019-02-12/
the-problem-with-a-smart-border-wall.
65 Bier and Feeney, Drones on the Border:
Efficacy and Privacy Implications, at 4-5.
66 Giuliani and Fraling, “Congress, Don’t Give DHS
Unrestricted Authority to Build a ‘Smart Wall.’”
Harvard Kennedy School Journal of Hispanic Policy

tions would mitigate these technologies’ impact on human rights, but
concerns would remain about these
technologies’ continued application
on migrants and border communities.
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